these interests are important because they affect the extent to which consumers can derive full value and meaning from the copyrighted works they consume. 13 Beyond initial recognition of the greater complexity of consumer interests, I also wish to begin exploring how this more complex image of the consumer [night help shape our analysis of copyright law. In this Article, I will suggest that, in structuring copyright law for the digital environment, we need to be sensitive to the potential effects on these interests. It may well be, as some have suggested, that some of these interests will be satisfied by normal market mechanisms." That is, if consumers truly hold these interests, it is possible that the market will eventually serve them, We need to be sensitive, however, to the possibility that the market, for a variety of reasons, may not fully serve these interests, or may not serve them in ways that we like. This conclusion suggests that certain legislative developments, which tend to assume that the market will address these interests, may be ill-advised.
Two caveats are warranted here. First, about the use of the label "consumer": as mentioned above, copyright law and commentary contain no universally accepted generic term for those who access, .purchase, and use-i.e., "consume"-copyrighted works. 15 I am consciously choosing the term "consumer," rather than a more neutral term like "user," "the public," or "audience," in part because I wish to focus on those uses that are literally consumptive rather than productive in nature, and the term roughly captures this distinction.I 6 I am also using this term, however, because it has been used in some of the copyright literature and public debate to describe copyright users more generally and has a certain passive connotation.i 7 One aim of this Article is to challenge this connotation and expand the concep-lion of the consumer to reflect accurately what copyright consumers actually do with their copyrighted works. 18 That is, I will argue that those thought of as everyday consumers of copyrighted works in fact have a more complex relationship to copyrighted works than commonly recognized.
Second, this Article is exploratory and its conclusions are tentative. The general point I wish to make is that copyright law currently does not have any persuasive or coherent theory of the consumer, and that examining consumer interests in more detail may shed some useful light on a number of existing copyright law debates. Beyond this basic point, I attempt to sketch out what a more fully developed theory of the consumer might look like and how such a theory might affect our thinking about the proper scope of copyright law. I do not, however, purport to lay out the definitive theory of the consumer. It may well be that this particular theory of the consumer is not persuasive, or that other, more compelling theories exist. I do hope, however, that by at least focusing more attention on consumers of copyrighted works, this Article will suggest to others that a useful alternative structure exists for examining some of the debates currently circulating in the copyright field.
I. CONCEPTIONS OF THE CONSUMER
In this part of the Article, I attempt to sketch out different. conceptions of the copyright consumer. I will argue that copyright law contains at least two primary conceptions of the consumer: the consumer as passive consumer and the consumer as author. I will then argue that these two conceptions are incomplete, and that there exist additional consumer interests in autonomy, communication, and creative self-expression. I will group these interests under a general conception of the consumer as an active consumer. I will also show how existing copyright law doctrines currently provide some indirect recognition of these interests, and how changes in technology are forcing us to confront these interests more expressly, [Vol. 44:397
A. The Consumer as Passive Consumer
One image of the copyright consumer is as a passive consumer of copyrighted works as entertainment commodities. Call this the "couch potato" view. Under this view, the copyright consumer is really no different. from the consumer of any other good. The consumer is primarily interested in getting access to a wide variety of copyrighted works at reasonable cost. The consumer then consumes these works in a largely passive manner. That is, the consumer reads the book, watches the movie, listens to the CD, and does little more. Consuming books or movies is thus little different from consuming potato chips, bottled water, athletic shoes, or any other consumer product.
This image of the consumer should be familiar, as it largely reflects the reality of our existing mass-mediated markets for copyrighted works. 19 The copyright industries in the United States generate billions of dollars in revenue, much of which derives from the consumer market. 2° Books, movies, music, television, and much software are produced and marketed for consumers just like other consumer commodities. Advertising dollars are spent attempting to convince consumers to purchase one set of copyrighted works over another. Focus groups are conducted to discern consumer preferences. Consumers respond by purchasing products that they like, and they proceed to consume these works in a largely passive manner.
Copyright law responds to this image of the consumer primarily by ensuring that conditions exist for a functioning market in copyrighted works, i.e., by making sure there are works for them to constime. 21 It does this by solving the basic public goods problem, i.e., by giving entitlements to authors, so that authors will have adequate incentives to produce consumable works, and then permitting the market to direct investment so as to satisfy, consumer preferences. 22 Rights against unauthorized reproduction, public distribution, and public performance thus permit producers to exploit these copyright mar- 19 kets without fear that initial investments will be undercut... 23 Once the law sets entitlements, competition among goods will serve consumer interests in passive consumption. 24 Beyond ensuring that such goods are produced, copyright law does not need to concern itself with consumer interests, because they are, under this view, rather minimal. 28 Note that under this view, the ability of consumers to engage in fair use or more productive uses of copyrighted works is not a major consideration. 2° Under this view consumers see copyrighted works as conunodities, so few consumers will in fact engage in any active transformation or adaptation of copyrighted works. Rather, the vast majority of consumers will consume such works passively. To the extent that some consumers wish to do more, these are treated as exceptional cases and may be accommodated under the fair use doctrine. 27 The fair use defense, however, should he narrow in scope, because if it is too broad, it may begin to undercut the stronger passive consumer interest in having materials to consume. 28 Indeed, if too broad, the doctrine may also undercut attempts by the market to respond properly by licensing some of these uses. 29
This image of the consumer as a passive consumer is consistent with some of the thinking behind recent legislative initiatives. For example, the legislative history of the recently enacted Digital Millennium Copyright Act of 1998 ("DMCA") contains repeated references to "consumers," and the statute itself is aimed, quite consciously, at making sure that the necessary conditions exist for copyright owners to securely provide consumers with access to copyrighted works." The vision of the consumer in the legislative history is not much different from the consumer of any ordinary consumer good. 3i The primary concern is making sure that consumer preferences for entertainment commodities are satisfied. Comparatively less attention is paid to ensuring that consumers can actively rework or transform copyrighted works. Indeed, many provisions of the DNICA seem designed to prevent just this kind of activity. 32 This image of the consumer also underlies some of the related copyright literature that supports a "fared use" or "pay per use" model of distribution.33 A number of commentators have argued that, as copyrighted works are increasingly distributed over the Internet, authors should be given greater assistance in their attempts to control, and charge for, individual uses of copyrighted works. 34 Under this view, technology will eventually permit so-called "trusted systems" to impose "micro-charges" for access to copyrighted works. 35 Thus, instead of selling copies to consumers, their use of copyrighted works will be metered. 36 The benefit of this setup is that authors will be able to maximize their return from copyrighted works, while still providing access to all consumers who are interested in such access. 37 This view reflects, to some extent, the view of the consumer as a passive consumer of works as entertainment commodities. 38 bill ... creates the legal platform for launching the global digital online marketplace for copyrighted works."); see also That is, if consumers wish to do more than simply access the work briefly, then these uses might also be served by the market, through micro-charges. The primary focus of this view, however, is satisfying consumer interests, which are assumed to be largely passive.
B. The Consumer as Author
An alternate view of the copyright consumer, one that sits at the opposite end of the spectrum from the passive consumer view, is of the consumer as author. Although it may seem a bit odd to think of the author as a consumer, in fact the Copyright Act recognizes that. authors often consume earlier works in the process of creating their own works." Indeed, no work is truly and entirely new." All works build upon earlier works to some extent,41 Thus, in some sense, every author is also a consumer of earlier copyrighted works, again in the literal sense of that term. 42 The tradeoff between earlier authors and later authors is expressly acknowledged in various copyright doctrines, such as the idea/expression doctrine, 43 the derivative-work right, 44 and the fair use doctrine.45 Thus, later authors can take ideas, concepts, and themes from earlier works, and build upon them to create new works. 46 They can also engage in limited copying of the expression of prior works, to the extent such copying is permitted under the fair use doctrine. 47 At the same time, the derivative-work right limits the ability of subsequent authors to build too closely upon expressive elements from earlier works. 48 If subsequent authors wish to build upon these expressive elements, they must license this right from the original author. 49 This relationship between earlier authors and later authors has been amply explored in the copyright literature, and my purpose here is not to recap that literature, but simply to observe that later authors are also consumers of copyrighted works." Thus, this alternative int- 39 See info notes 43-50 and accompanying text. 49 age of the copyright consumer can serve to anchor the opposite end of the spectrum from the passive consumer view. Instead of merely consuming a book or a movie in a passive manner, the consumer as author consumes a book or a movie to create new works. The copyrighted work is raw material that serves as the basis for future creation. Moreover, this consumer's engagement with the work is extremely active. The later author reshapes, adopts, reforms, and recasts elements of earlier works to create new ones. 51 This type of consumer, the consumer as author, already has a privileged place within copyright law doctrine.
C. The Consumer as Active Consumer
These two images of the consumer of copyrighted works, however, do not exhaust all of the possibilities. In fact, there exist, between these two polar extremes, a number of other consumer interests that are not as widely recognized, but that play an important role in setting the balance of rights between producers and consumers. These interests include interests in autonomy, communication, and creative self-expression. I group these interests under the image of the consumer as an active consumer of copyrighted works, one who does more with copyrighted works than simply passively consume them. Recognition of this more active image of the consumer can be found in some existing copyright doctrines.
Autonomy
Consumers have an interest in some degree of autonomy in their consuniption of copyrighted works. Autonomy, in this sense, means freedom in choosing when, how, and tinder what circumstances to consume a copyrighted work. Consider, for example, the way one commonly reads a book. Rarely do you read it in a single setting, from front to back. Instead, you pick it up, read portions, put it clown, and return to it later. Perhaps you reread sections, going back over earlier portions. Maybe you underline it and write comments in the margin. After you finish it, you might go back and read it again. Or consider an earlier author from whom a later author might want to borrow material and the later author himself. This freedom, this ability to choose when and how to access a work, is an often unrecognized part of how individuals interact with copyrighted works." Individuals process information in different ways. Sometimes, information needs to be processed repeatedly before it can be fully understood or appreciated. Each encounter with a creative work may give rise to a new inspiration, impression, or conclusion. Thus, repeated access and some degree of freedom in interacting with a copyrighted work can lead to a richer and more complex appreciation of the work.
This autonomy in consumption may also involve, at times, some degree of copying. For example, consider note-taking, i.e., reading an article and copying quotes or making notes about the contents of that article. In some cases, this copying may be essential to permitting full consumption of the copyrighted work. Or consider the process of photocopying journal articles and marking them up. Even if the person making the photocopy owns the original and could mark it up, a photocopy may in fact be a more useful format. for consumption of the article." All of these are everyday and rather mundane examples of the consumer interest in autonomy." This interest in autonomy is handled pretty well by the existing practice of selling physical copies of copyrighted works." That is, the sale of books, CDs, and videotapes has traditionally delivered copy- [Vol. 44:397 righted works to consumers in a form that permits a good deal of autonomy in consumption . 56 The Copyright Act itself expressly recognizes the distinction between ownership of the copyright and ownership of a specific copy. 57 Individuals who own copies thus have a good degree of freedom and autonomy in choosing precisely when and how to consume the work. 58 Indeed, in paying for the copy, consumers are of course also paying for these additional rights. Thus, the sale of a copy represents a fixed bundle of entitlements giving the purchaser the ability to exercise a good deal of autonomy in consumption. 59
In contrast, other methods of delivery do not afford as much autonomy in consumption. Public performances and television and radio broadcasts, for example, give consumers less freedom to control when and how they consume particular works. Yet even here, Congress and the courts have recognized an interest in autonomy by permitting consumers to copy such broadcasts under certain conditions." For example, the U.S. Supreme Court's opinion in Sony v. Universal City Studios can be read as implicitly recognizing an interest in consumer autonomy.fil In that case, the Court held that timeshifting of television broadcasts, i.e., recording such broadcasts on VCRs for later viewing, constituted fair use. 62 In addition to considering the traditional fair use factors (such as the noncommercial nature of the copying and the lack of impact on the market), the language employed by the Court seemed to recognize implicitly a consumer interest in dictating when and where to view that particular work and, correspondingly, a limit on the ability of the copyright owner to dictate the circumstances of such consumption.°S imilarly, copyright law permits copying in other areas, providing consumers with some degree of autonomy in consumption. The Audio Home Recording Act ("AHRA"), for example, gives consumers broad rights to copy recorded music for personal, noncommercial use." The AHRA permits consumers to make tapes of music for the 56 Ste id. 57 17 U.S.C. § 202 (2000) ("Ownership of a copyright ... is distinct from ownership of any material object in which the work is embodied."). car stereo or to make mix tapes that combine different songs. 65 More broadly, the fair use doctrine ensures that individuals have some freedom to copy works for personal purposes, so long as the impact of that copying on copyright markets is not too significant. 66 Thus, the type of photocopying of articles mentioned above, for purely personal purposes, would almost certainly constitute fair use. 67 Together, these doctrines ensure that consumers will have some degree of autonomy in their consumption of copyrighted works. Advances in technology, however, are testing this existing recognition of the consumer interest in autonomy. Digital technology makes it ever easier for individuals to copy works and consume them autonomously. Text becomes easier to cut. and paste; music, once in digital form, becomes easier to move around (from computer to MY3 player to burned CD), combine with other tracks, and even alter. Similarly, movies and images become easier to manipulate for personal consumption. For example, technologies like ReplayTV give consumers ever more control over when and how to view broadcast. television.68 To take a more sophisticated example, consumers can even alter software to customize it to fit their own purposes. 09
At the same time, digital technology potentially gives copyright. owners greater ability to control how consumers interact with their copyrighted works. In response to the concern that digital technology now makes copying and distribution of copyrighted works much easier, copyright owners are increasingly using technology to limit. significantly the uses in which consumers can engage, so that every use is metered and charged. 7° By carefully restricting and charging for uses, owners can both reduce the incidence of piracy and maximize 66 The statute provides for these permissible uses in exchange for a royalty payment for blank digital recording media. [Vol. 44:397 their overall returns through price discrimination.n Thus, digital technology expands consumers' ability to engage in autonomous consumption, while at the same time providing a mechanism for greatly reducing this type of consumption.
Courts have already begun grappling with cases in which digital technology is affecting this interest in autonomous consumption. 72
Consider the following two cases involving MP3 music files. In Recording Industry Ass'n of America v. Diamond Multimedia Systems, the U.S.
Court of Appeals for the Ninth Circuit refused to enjoin the sale and distribution of a portable MP3 player, which permitted consumers to "rip" songs from CDs and import them into an easy-to-carry format. 73
Lt UMG Recordings v. MP3.com, Inc., the U.S. District Court for the Southern District of New York enjoined an online service that permitted consumers virtually to upload their CDs onto a website and then access these songs at any location, via the web. 74 Each of these cases involved specific doctrinal arguments, and there are many grounds for distinguishing the two results. 75 But they also can be analyzed through the lens of consumer autonomy. On the one hand, Diamond Multimedia gives greater recognition to consumer autonomy, while on the other hand, MP3, com gives comparatively less recognition to this interest. 76 Again, the different results may well be justified by doctrine or by differences in incentive effects, but they certainly have different implications for this interest in consumer autonomy.
Similarly, new technologies involving digital video recording devices also implicate this consumer interest in autonomy. These devices, such as TiVo and ReplayTV, permit consumers to exercise a significant amount of control over when and how they view broadcast [Vol. 44:397 along with comments. Perhaps one might share a copy of a particularly good CD with friends, or make a tape of the CD for personal use. Or, one might lend a book to a friend. These activities have, within them, a communicative component, because they involve collective consumption of the information embodied in a work.
Copyrighted works are thus not only individual consumer goods, but also social goods, consumed in a social manner. That is, to make sense of and interpret many copyrighted works meaningfully, it is sometimes necessary to communicate with others about the works; to share viewpoints, to debate, and to argue. Although some works can certainly be consumed alone, by an individual consumer, many works are suited to social consumption. The ability to communicate about. copyrighted works enriches our understanding of those works and enables us to get much more out of them.
Both the existing technology and law provide extensive opportunities for this kind of communicative consumption.8i Certainly, nothing in copyright law prevents the communication, discussion, and sharing of ideas found in copyrighted works.82 And even if such activities somehow violated an exclusive right, fair use would privilege many of them.° Similarly, the first sale doctrine permits widespread sharing of specific copies of works by allowing for the lending and borrowing of books, CDs, and movies.84 Finally, the limitation of performance rights to public performances also permits a good deal of collective consumption. 85 Thus, music and movies can be listened to or viewed collectively, by groups of social acquaintances, without running afoul of the copyright laws. 88 All of these limitations on copyright owners' rights permit a good deal of sharing, communication, and social consumption of copyrighted works.
At the same time, copyright law places limits on sharing when the sharing is less communicative in nature and begins to harm incentives. The first sale doctrine is thus limited in the case of recorded music and computer software, out of concerns with piracy. 87 Similarly, shared performances of works are not privileged when the circle of 81 See, e.g., 17 U.S.C. gg 107, 109(a) (2000) . 82 See id. § 107 (deeming use of copyrighted works non-infringing if "for purposes such as criticism, comment, news reporting, teaching, ... scholarship, or research").
as See id. 84 See id. § 109(a). 88 Id. § 101 (definition of "publicly"). 88 Sce 17 U.S.C. § 101. 87 See id. § 109(b)(1)(A). those exposed to the work exceeds a normal group of social acquaintances.88 Furthermore, copying and distribution of works is certainly limited when they have a larger impact on copyright incentives. 88 Existing doctrines thus accommodate these competing interests, permitting a good amount of communicative consumption while restricting such consumption when it poses a harm to copyright incentives."
Yet here, too, digital technology is changing both the opportunities for, and costs of, engaging in this kind of communicative consumption.81 First, technology facilitates new kinds of communicative consumption by lowering the costs of communication." Now, interpretive communities are not limited by geography, but can include participants that are separated by vast distances and are united by little more titan a common interest in a particular author, movie, or musical group." Web pages, online discussion forums, newsgroups, and other technologies all increase the ability of individuals to engage in social consumption (such as discussion and sharing) of copyrighted works.84 The ability to engage in this kind of consumption is now greatly enhanced. 95
At the same time, technology also increases the potential impact. of this type of communicative consumption on copyright incentives. 96 Although sharing copies with a limited circle of close acquaintances may once have served this social function without unduly harming copyright incentives, sharing copies with strangers, or even a wider circle of online acquaintances, now potentially has a much larger impact on incentives." Similarly, performance or display of a work to a limited circle of acquaintances may have, in the past, permitted an accommodation of such interests. 98 But similar performance or display on the Internet, even on a personal homepage, begins to pose a 88 Sec id. § 101 (definition of "publicly"). 89 Sec id. § 107 (explaining that fair use should be evaluated in light of the effect of the use upon the potential market for, or value of, the copyrighted work."). 99 [Vol. 44:397 more significant threat to copyright incentives because it is accessible by anyone around the world.
To take an example, consider Los Angeles Times v. Free Republic, in which a number of newspapers sued a website that permitted members to post articles from these newspapers and then comment critically upon them, looking in particular for evidence of journalistic bias.99 Here, the new medium offered expanded possibilities for engaging in communal consumption of a copyrighted work, along with active discussion of that work. 199 It enabled conlact among a wider array of individuals and greatly increased the ability of these individuals to critique and discuss a set of copyrighted works. 191 At the same time, Free Republic illustrates the potential increased costs of such modes of constimption. 192 In particular, the U.S. District Court for the Central District of California found no fair use, because the replication of an entire article on the website had the potential of reducing demand for the original article. 199 Thus, sharing poses the potential of greater harm to incentives than exists in the non-digital world.'" Furthermore, consider the case of file-sharing services like Napster, 105 Morpheus, 106 or Kazaa.m Much focus has been given to the ways in which such file-sharing services facilitate copyright infringement. IN Yet at the same time, there is an element of this activity that is social-namely the sharing of common interests and information concerning copyrighted music. It may well be that this interest is rather minimal and vastly outweighed by the costs associated with permitting this kind of sharing. But even here, there is a sense that consumers are using copyrighted works in a certain social context. Thus, any balancing of harms analysis should at least acknowledge the potential costs to this interest in communicative consumption.
Creative Self-Expression
Finally, consumers also have an interest in using copyrighted works to engage in their own creative self-expression. 109 Here, I am referring to uses of works that fall short of authorship in the conventional sense, insofar as these uses primarily involve copying that is only minimally transformative. Thus, they do not involve the significant, independent creative input that we ordinarily think of when we think of authorship. Nevertheless, these forms of "mini-authorship" may at the same time contain a good deal of creative expression. Under this category of mini-authorship, consumers copy and adapt copyrighted works in small ways, in the course of making sense of the works, commenting on such works, associating themselves with such works, and communicating additional ideas. 110 One example of this kind of self-expression might be making a mix tape or CD of songs from different albums. Although the basic building blocks are literally copied, there is some creative expression involved in the selection and ordering of these building blocks, and there may well be a communicative idea that is capable of expression only through these building blocks. Or, consider a child drawing a picture of Superman battling Batman. 1 t 1 Again, the copying is literal and the amount of transformation minimal, yet the act evinces some 111 See Lange, supra note 4. What 1 really have in mind is our innate emotional hunger for creative play, and our considerable incapacity to resist indulging it. The child playing in the sand on the beach builds castles, which no one but a monster would imagine forbidding a second child to imitate at will. Creative play in childhood becomes the adult fantasy that we recognize in authorship, and it is no less monstrous to limit authorship among adults than it is among children.
Id. at 146. But see. MuKING Gumfrr, supra note 30, at 203-07 (suggesting that schools (each students about copyright infringement).
element of the consumer's own creative self-expression, even if we do not conventionally think of this as sufficient to constitute "authorship." 112 Or consider, finally, an individual performance of a piece of music on the piano or guitar. Although the individual is performing the creative work of the original author, there may be significant amounts of self-expression in the interpretation and performance of that work. In all of these cases, consumers use copyrighted works as vehicles or platforms for their own self-expression. Of course, to some extent, this dichotomy between miniauthorship and macro-authorship (that is, authorship in the conventional sense) is artificial, as a spectrum exists between these two categories. Different types of uses can involve varying degrees of transformation, and there may be many fuzzy cases in between."3 Consider, for example, fan fiction, which builds heavily on existing works, but nevertheless can embody significant creative contributions. 114 Whether this is macro-authorship or mini-authorship may be difficult to determine. Even at the minimally-creative end of the spectrum, however, there is some level of creative activity being engaged in, and this activity might be another important component of what it means to consume a creative work fully. 115 Accordingly, this activity should be considered in its own right, rather than as an inferior species of authorship. 1 6
Although there is a temptation to consider these types of uses as rather unsophisticated, or "low" forms of authorship, I think that this is a mistake. True, we may place a premium on the ability of an author to contribute a significant amount of his or her own creative thought in building upon past works, and therefore privilege certain authorship claims. This should not lead us, however, to underestimate the value that consumers can derive from adapting works in less transformative ways to express themsehres. Moreover, there may be much independent value in permitting this type of creative appropriation, insofar as consumers collectively may be able to generate unexpected and provocative perspectives on existing copyrighted works. 119 The value here is not in centralizing and coordinating the careful development of a cultural property. 119 Rather, the value is in the whimsical and unexpected juxtapositions that can arise when consumers begin to take and adapt existing copyrighted works for their own expressive purposes.' 2° Copyrighted works can thus be the raw building blocks, a platform, for consumer creativity and self-expression. 121 Moreover, this distributed self-expression can lead to greater variety of viewpoints. 122 Copyright law currently handles these forms of mini-authorship in two ways. First, current law contains the doctrine of fair use. 125 Thus, in many cases, individual modifications of works in these modest ways will likely constitute fair use, even if communicated to others, particularly if the use is noncommercial and poses no harm to the market."' Second, much of this activity is tacitly permitted through lack of enforcement. Because much of this activity is difficult to detect, and because the costs of enforcement likely outweigh any economic harm, such cases will rarely if ever be prosecuted or even the subject of a cease-and-desist letter. 125 Thus, in practice, a good deal of (pointing out that non-owners of a cultural object have an interest in that object maintaining a stable, commonly understood set of meanings).
'Vol. 44:397 freedom exists to engage in some degree of self-expression using copyrighted works. 126
Digital technology is, once again, changing the nature of this interest. Indeed, perhaps the most dramatic change is the ease with which consumers can now access and use copyrighted works for their own self-expression. Mix tapes are much easier to make when the nutsic is in digital form. Similarly, image, text, movie, and sound files are much easier to alter, transform, and incorporate into other works. 127 Creating a website is as easy as taking components found elsewhere and copying them onto a personal server. Moreover, as some studies have shown, a significant proportion of personal web pages contain material derived from other sites. 128 This kind of adaptation and use of preexisting materials is much more costly and difficult in a nondigital world. Digital technology thus greatly lowers the cost of engaging in this kind of mini-authorship and increases the potential for individuals to engage in this form of self-expression.
In many cases, copyright owners have recognized the more complex ways in which consumers can now interact with copyrighted works in digital form, and the ways in which consumers may be able to contribute to the value of copyrighted works by exercising their own creative faculties and building upon the original works. Consider, for example, the very express invitations issued to consumers to craft new levels for video games 129 or modify such games. 13° Other examples are massively multi-player online games like Everquest, where much of the "story" is created by the actions of the participants (and then recounted on many other web pages). 131 In many of these cases, consumers contribute to the value of the game and have a direct impact 128 on its shape. 132 Here, the creative contributions of the consumers are quite express and play a large role in increasing the value of the creative work.'" Some courts have already begun to grapple with evaluating the contributions of copyright consumers in the digital context. 13" For example, in a number of cases, courts have analyzed the copyright interests of consumers who build so-called game levels for computer games.'" In Micro Star v. Formgen, for example, the U.S. Court of Appeals for the Ninth Circuit analyzed how game levels created by individual consumers created derivative works that were ultimately owned by the copyright owner of the computer software. 1 " Or, to take another example, in Lotus Development Corp. v. Borland International, Inc., the U.S. Court of Appeals for the First Circuit dealt with the invest, ment that consumers had made by creating macros for making the Lotus spreadsheet work. 137 This consumer creativity, on top of a copyrighted platform, was a consideration that informed the court's decision. 138 Thus, there has been some recognition of this interest and the greater ability of individuals to engage in this form of interactive creativity.
At the same time, digital technology also raises the potential for constraining this kind of mini-authorship through technical measures. For example, the major record labels have begun to encrypt. their music139 in an attempt to prevent constuners from making cop- [Vol. 44:397 ies of such music, i.e., to thwart their attempts to "rip, mix, and burn."140 Similarly, copy-protection schemes have been implemented to control copying of software, DVDs, VHS tapes, and even text." 1 All of these measures are backed up by the use of technologies such as encryption and watermarking, along with attendant legal support. 142 In many ways, the effect of these technologies is to eliminate or limit greatly the potential for consumer transformation and adaptation of the works.
OBSERVATIONS AND IMPLICATIONS
In the discussion above, I have attempted to show the different ways in which consumer interests are more complex than we ordinarily think. In the following discussion, I outline how this more complex vision of the copyright consumer might affect how we think about copyright entitlements, particularly as we move from more fixed modes of consumption to more flexible, digital forms of consumption. These observations are necessarily tentative, but they may point the way for future study.
A. Observations
Because much of this discussion is tentative, I will list observations individually.
I. Copyright law has historically given space for additional consumer interests, through doctrines such as first sale, fair use, and private performance. some degree of freedom, not only to consume copyrighted works either as passive consumers or as active authors, but also to fulfill these additional interests in autonomy, communication, and self-expression. That is, pre-digital copyright law and copyright markets did a reasonably good job of satisfying the full range of consumer interests, while adequately protecting authorial incentives. 143 This point is developed in more detail in the sections above, so I will not recap that analysis here. 144 2. The relationship between these consumer interests and copyright owner interests is becoming more complex with advances in digital technology.
Much attention has been paid to the problems faced by copyright owners as digital technology permits nearly zero-cost copying and distribution of works. 145 Some attention has also been focused on how the Internet and digital technology may, at the same time, make it easier for authors to create and distribute their works. 146 But comparatively less attention has been paid to how digital technology affects the interests of copyright consumers. True, some have argued that digital technology may make consumer access to works even greater (i.e., satisfying the passive consumer interest). 147 Digital technology, however, also has the potential to increase the ability of consumers to realize more fully many of the more complex interests set forth in the framework above. Indeed, there are already many examples in which consumer relationships to copyrighted works are far more complex than they have previously been.'" The preexisting balance between author interests and these more complex interests of the copyright consumer is being shifted in significant and unpredictable ways." 9 Again, these points have been made in more detail above. 150 3. These complex consumer interests are important and should be considered in conjunction with concerns about incentives for authorship.
If, as I argue above, these more complex consumer interests do exist, and are becoming increasingly complex as digital technology evolves, it follows that we need to make a substantive judgment about these interests. They had some recognition in the pre-digital environment; the digital environment is now affecting these interests in unpredictable ways. If these interests are not significant, then perhaps we need not worry and should just let the market do what it will. If, on the other hand, they are significant, then perhaps we need to pay a hit more attention to how such interests will be looked after in the digital environment.
As is probably clear from the above discussion, I think these interests in autonomy, communication, and creative self-expression, though up to now largely overlooked, are quite important. They are important because they go directly to the ability of consumers to derive meaning from copyrighted works. 151 Although individuals often interact with copyrighted works in a passive manner, some individuals also interact with copyrighted works in a more active manner, and this has an impact on what they take away from the works. 152 Some degree of freedom and autonomy when interacting with a copyright work is necessary to obtain full meaning from that work. The law must allow for freedom to communicate about that work, and even freedom to manipulate the work.
Perhaps "necessary" is too strong: one could envision quite a useful world in which consumption is purely passive, where copyright owners have extensive control over how and when individuals consume works, with whom they share those works, and whether they can alter those works in any fashion. But this world would be far less rich and interesting than a world in which these activities were permissible. The latter world would be a lot more fun.'" Indeed, what I have 151 See, e.g., supra note 117 and accompanying text. in mind here is very much David Lange's idea of readers "at play in the fields of the word."'" As Lange presciently observed, digital technology offers precisely this potential. 155 It may be that consumers will not realize it.-1 certainly do not. want to overstate the desire of consumers to engage more actively with copyrighted works (there is more than a little couch potato in all of us)-but as long as the potential exists, it would be a shame to cut it off too soon.
Indeed, I would argue that much of the instinctive resistance that. consumers have voiced regarding attempts by copyright owners to control consumption of copyrighted works is not (or at least not. entirely) due to a self-interested, passive-consul-tier concern with getting free or convenient access to works, Much of the objection can, I think, be explained as an instinctive resistance to the way in which extensive copyright-owner control affects what we get out. of, and how we think about, copyrighted works, In pail, this reaction may be because consumers have always been accustomed to some degree of autonomy in consumption. But it may also be because they think there is something essential about this autonomy and freedom when interacting with copyrighted works.
Of course, these interests need to be balanced against a concern with copyright incentives, If these activities harm incentives too much, then we need to make decisions about how much of this activity is permissible. Copyright. law already does this in the pre-digital context.'" We do not permit consumer interests in autonomy, sharing, and self-expression to undercut completely the incentives for authors to create works in the first place.I 57 Moreover, as noted above, I do not wish either to overstate the value of more active modes of consumption or to understate the value of passive modes of consumption. It may well be that the vast majority of consumers are perfectly content. to consume works passively, and privileging the few active consumers may too-greatly harm the interests of the more passive consumers. If that is the case, then limits on active consumption may be the price we have to pay to ensure that the passive consumption interest is satisfied. My point is simply that copyright law should at least recognize these more complex consumer interests and consider them in conjunction with the underlying concern about incentives. It would be a serious mistake, in other words, to focus exclusively on the passive consumer interest and reject more active consumer claims as merely unrealistic, self-interested claims for free access. 08
Applying the above framework to a concrete example, we might well conclude that consumer interests in communication and sharing may be sufficiently served even in a digital environment of strong copyright-owner control over access and copying. That is, we might. conclude that individuals can still communicate freely and exchange ideas about the merit and meaning of copyrighted works. The Internet, by reducing costs of communication, has greatly expanded the opportunities for such communication from the pre-digital baseline. And the ability easily to link to and find copyrighted content may serve as a good substitute for the sharing of physical copies. Indeed, it may be quite superior to costly physical sharing. At the same time, permitting direct sharing of digital copies may present such a threat to copyright incentives that it outweighs the minimal additional . communicative impact of permitting such sharing. 159 Thus, in the end, consideration of these more complex consumer interests in communication and sharing may still result in a conclusion that privileges copyright owner control, at least in this specific context. The point, however, is simply that, in making this judgment, we need at least to consider the social aspects of information sharing in setting copyright entitlements.
4. The market may evolve to satisfy some of these consumer interests.
Of course, to say that these more complex consumer interests are important is not to say that anything needs to be done to preserve them. It may well be, as some have suggested, that if we give broad entitlements to copyright owners, the market will eventually fulfill these consumer interests.m° After all, if consumers derive an additional benefit from a certain amount of autonomy', sharing, or self- 156 But scc Ginsburg, supra note 33, at 45. ISO There may be other, non-constuner-related reasons to support continued sharing of copyrighted works. See, e.g., Reese, supra note 71, at 116. 160 See. e.g.. Bell, supra note 28, at 585-90. For a more complete discussion of the arguments behind copyright entitlements and market responses, see Liu, supra note 55, at 1314-24. expression, they should be willing to pay for it. 161 Similarly, copyright. owners will have incentives to satisfy these interests, provided that. the technology permits them to do so and underlying concerns about piracy are satisfied.162
There may well be reasons to be hopeful on this score, particularly with respect to the consumer interest in autonomy. Consumers have, in the past, rejected some forms of control that they find too intrusive. The early experience with software copy protection is illustrative. Consumers rejected it because it made software less useful. 163 The failure, thus far, of pay-per-view methods of movie delivery may have similar causes. Today, the record industry may be facing much this same issue, as consumers reject modes of paying for music that, too-greatly restrict their ability to make music portable, to keep it., and to share 4. 164 Indeed, in response to this, record companies have already begun experimenting with methods of pricing that enable a good degree of autonomy in consumption, as well as some sharing. 166
As markets settle down, as technology becomes a bit. more stable, and as pricing and delivery structures emerge, many of these more complex consumer interests may well be satisfied. Individuals may still be able to do quite a bit with the works that they have access to, that is, consume them in autonomous ways, share them in certain ways, and build off of them in certain ways. Because the markets and technology are so nascent, it may well be premature to conclude that. these interests are being harmed, or that their potential will not be adequately fulfilled in the digital environment.
5. Policymakers should be vigilant to ensure that these interests are recognized.
At the same time, there is no guarantee that the market will achieve the balance that we think is optimal. Indeed, the existence of various doctrines-like fair use in the physical world-indicates that [Vol, 44:397 the law does not generally rely entirely upon the market to satisfy these more complex consumer interests.'" Instead, the law sets entitlements to give recognition to these interests, to provide breathing space for others to interact with copyrighted works. 167
Although the market may satisfy some of these interests, it may be that the market will not satisfy all of these interests. The technology may not develop, for example, to permit the type of control that copyright owners would want before permitting autonomy or sharing. Transaction costs may stand in the way of these interests.'" Pricing and bundling strategies may maximize copyright-owner returns, but at the expense of flexibility on the consumer side. 169 Finally, lack of information, fear of uncertainty, path-dependence, and bureaucratic conservatism may limit the degree to which corporations permit this kind of freer access, even if in their own self-interest. 17°M
oreover, even if some licensing schemes do emerge to address most consumer interests in autonomy and consumption, these licensing schemes may not provide as much freedom as we would like, Indeed, it would be hard for companies to predict and cost-effectively to provide licenses for all of the different ways in which consumers decide to interact with copyrighted works, given how increasingly complex such interactions will likely be. Even if licenses are low-cost, the very need to seek out a license may hinder an individual's ability to derive the full value from the copyrighted work. Much value, in fact, can come from the spontaneous and unpredictable nature of one's reaction to a copyrighted work.ra I do not think we yet have the information to determine whether markets will provide sufficient recognition of these more complex consumer interests. Thus, it may be wise to wait and see how the markets develop before intervening. We need at least to be attuned, however, to the possibility that the market may not provide sufficient recognition of these interests. In particular, if we give copyright owners ever greater control over consumer uses of works, and if markets do not develop to provide opportunities for the kind of autonomy, shar- ing, and self-expression that I have described above, then the resulting costs will be significant. Even without solid information, there may be good reason to expect the market to be particularly ill-suited to recognizing the consumer interest in self-expression. Under a technology-backed licensing system, copyright owners will be able to choose which messages consumers can express, using their works as platforms." 2 That is, they may permit. certain consumers to access unencrypted files to express certain messages, while holding back access to those who would express other, perhaps unfavorable messages. 175 Moreover, this activity may be perfectly rational, insofar as it preserves the value of the copyrighted work and protects it from exposure to contrary viewpoints. 174 From a social point of view, however, this type of control would eliminate much of the diversity and value of consumer self-expression. 175 True, individuals might still be able to engage in some degree of creative appropriation, just without the ease associated with digital technology. For example, a consumer may be able to make an analog copy of an encrypted sound file or video clip. If creative selfexpression is an interest we value, however, then it is hard to see why consumers should be automatically excluded from some of the advantages of the new technology. 176 Indeed, as pointed out above, one of the great benefits of digital technology is that it holds the potential for permitting consumers to express themselves much more fully and more easil): 177 Without some recognition of such an interest, the market may not permit enough room for individuals to use copyrighted works to engage in self-expression.
B. Legal Responses
How, then, should the law respond to the observations above? My conclusions here are tentative, but they suggest first that policymakers should be attuned to these more complex consumer interests and not be too quick to conclude that all consumer interests are satisfied once the passive consumer interest is satisfied. In the context of litigation, this conclusion suggests that courts, in dealing with new technologies, should acknowledge and give some weight to consumer interests in autonomy, communication, and self-expression. For example, in determining whether new kinds of uses (such as those enabled by new technology like MP3 players, TiVo, ad-stripping software, and web browsers) constitute fair use, courts should give some weight to these more complex consumer interests in autonomy, communication, and self-expression. 1 " It may be that such interests are outweighed by competing concerns about the impact of such uses on copyright incentives. In this Article, I do not take a position on what should result. from such a weighing. Rather, my point is simply that courts should not limit their consideration of consumer interests too narrowly. 179
In the context of legislation, the observations above suggest that members of Congress also need to be conscious that, in their attempts to bolster copyright law for purposes of reducing infringement, their activities may have an undesirable impact on these more complicated consumer interests.m More specifically, the above observations suggest that efforts at this point in time to reinforce, through legal sanction, the ability of copyright owners to protect their works through technology may be problematic. The DMCA, for example, is an effort to give copyright owners an advantage as they begin distributing copyrighted works in digital form."I It does so by imposing liability for circumventing encryption and other access-control technologies. 182 It also imposes liability on the development and distribution of tools that enable such circumvention." 3 Significantly, the DMCA contains no broad fair use exception.
The justification for the DMCA has conventionally been that, without its assurances, copyright owners would be reluctant to make works available in digital form. 184 Even though copyright owners may use technology to protect their copyrighted works, such technologies are easily circumvented. 185 Thus, the DMCA, by both imposing separate penalties for circumvention and outlawing circumvention technology, gives copyright owners a legal leg up in the technological arms race.'86 In this way, the DMCA serves the core, passive consumer interest. in ensuring that consumers have available to them works that they can consume. As others have noted, the factual premises underlying the DMCA (i.e., both the need for, and efficacy of, the DMCA) are subject. to debate. 137
Yet even if one believes that the DMCA does in fact provide additional assurances against impermissible copying, it does this at a potential Cost to some of the more complicated consumer interests set forth in this Article. That is, the DMCA gives added legal support to a world in which copyrighted works are tightly controlled through the use of technology. 188 This has the effect of making it far more difficult for individuals to consume copyrighted works autonomously, to share copyrighted works, and to incorporate copyrighted works in one's own self-expression. 189 A consumer will not be able legally to circumvent the access-control measure to move a song file to another device, to share that song file with another individual, or to use a portion of that. song file on a personal web page.' 9° Even if such uses would constitute fair use, the act of circumventing the access-control technology would result in liability under the DMCA. 191 Moreover, by banning technologies that facilitate stick uses, the DMCA ensures that consumers will not have access to any method of engaging in such circumvention in the first place. 192 Thus, the DMCA holds the potential of effectively blocking out some of the breathing space that conventional copyright law made available for more active modes of const imption.
It might be that, as supporters of the DMCA argue, this is the necessary price of fully satisfying passive consumer interests.'" This claim, however, needs to be examined more carefully, particularly in light of the costs of such an approach. The aim of this Article has been to identify' clearly the more complex interests that consumers have in copyrighted works and to argue that these interests are valuable. Accordingly, in deciding whether to give legal support to technological control over consumer uses, we need to weigh carefully the purported benefits of such an approach in satisfying more passive consumer interests against the costs in the form of more limited active consumer interests. It would be a mistake, in other words, simply to focus on the former and neglect or fail seriously to consider the latter.
As discussed above, it is possible that, even with strict copyrightowner control, normal market mechanisms may' provide copyright consumers with some degree of autonomy and the potential for more active modes of consumption. 195 There are reasons to believe that consumers may reject methods of control that too-greatly restrict their autonomy; and that copyright owners may respond to consumer preferences by permitting some degree of autonomy and sharing. But this is not a foregone conclusion. Moreover, as already discussed above, there are reasons to doubt that copyright owners will sufficiently consider consumer interests in self-expression.'" At the very least, these interests and these doubts suggest that it would be unwise to foreclose such uses here at the outset. Yet the DMCA appears to do just that, by creating the potential for stricter limits on the ability of individuals actively to consume copyrighted works. 197 A more measured approach would at least preserve some ability for courts to modify the law if it. appears that consumer interests are being harmed too greatly' and the market is not satisfying such interests appropriately. 198 For example, a fair use defense to the DMCA would permit courts to police the market to ensure that some of these more complex consumer interests are recognized on a case-by-case basis.'" Indeed, a number of bills have recently been introduced pro- posing to modify the DMCA to provide such breathing space.24° These bills and the arguments supporting them, couched in terms of "consumer rights," reflect a growing recognition and appreciation of more active consumer interests in copyrighted works. Ultimately, as consumers themselves become more involved in the process of setting copyright entitlements, the political process itself may serve to foster greater appreciation for more active consumer interests.
CONCLUSION
In this Article, I have argued that copyright doctrine contains no developed theory or image of the consumer, and that such an image could help shed some useful light on the proper scope of copyright law. In the passages above, I have attempted to begin sketching out at. least one such image and the implications of such an image. The conclusions of this Article, however, are quite tentative, and I do not purport to argue that this image of the consumer is the correct or only one. The hope is that, by proposing at least one such image, this Article will encourage more thought and analysis of copyright law's conception of the consumer. 
